Domestic Relations

Keeping the Blame off the Victim:
Civil Rights Protections for

Domestic Violence Survivors

By Daniel J.
Canon

A survivor of domestic violence faces myriad
problems outside of the physical threat posed by
her attacker. The wide discretion given to judges
in domestic relations issues, combined with the
enormous caseload most family court judges face,
can make justice for your abused client a frustrat-
ing pursuit. Moreover, systemic discrimination
against women —particularly abused women—
persists, and can further complicate the

life of a client who has suffered enough by
the time she gets to the courthouse. For
example, eight states and the District of
Columbia still allow health insurers to treat
a victim of domestic abuse as having a pre-
existing condition.! In this article, I explore
possibilities for protecting survivors of
domestic abuse with civil rights statutes de-
signed to remedy sex-based discrimination.

Domestic Violence Statistics

An important premise of using civil rights
statutes is that any action affecting domestic vio-
lence survivors is far more likely to affect women
than men.? According to the U.S. Justice Depart-
ment, approximately 1.3 million women are physi-
cally assaulted by an intimate partner in the U.S.
every year.’ Intimate partner violence made up 20
percent of all nonfatal violent crime experienced
by women in 2001, compared to just two percent
of all such violence experienced by men.* Be-
tween 1998 and 2002, 84 percent of spouse abuse
victims were females, and 86 percent of victims of
dating partner abuse were female.?

Because of this overwhelming statistical data,
and the nature of the statutes and cases discussed
herein, I will refer to domestic violence survivors
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in the feminine. To be sure, men are also subject-
ed to domestic abuse, and many of the remedies
discussed below may be applied to male survivors.

Overview of Applicable
Civil Rights Statutes

The Civil Rights Act of 1964 generally pro-
scribes sex-based discrimination. Title VII of the
Act, codified as Subchapter VI of Chapter 21 of
42 U.S.C. § 2000e [2] et seq., prohibits discrimi-
nation by covered employers based on sex. (see
42 U.S.C. § 2000e-2[21]). Title VIII of the Civil
Rights Act of 1968 similarly proscribes sex-based
discrimination in housing and is codified at 42
U.S.C. 3601 er seq. These federal statutes find
their Kentucky analog in KRS Chapter 344, the
Kentucky Civil Rights Act (KCRA). Although
the statutory language, regulations, and jurispru-
dence are more extensive under the federal acts,
the KCRA generally tracks federal jurisprudence®
without subjecting civil-rights plaintiffs to the per-
ils of federal court. Furthermore, claims under the
federal act must first be presented to the Equal
Employment Opportunity Commission, which
may cause significant delay. The KCRA also en-
joys a much longer statute of limitations. A major
advantage to both acts is that virtually no entity
enjoys immunity from liability.” Furthermore,
both acts provide a statutory basis for attorney
fees. Additionally, a plaintiff may state claims
for violations of the U.S. Constitution against a
person or entity acting “under color of state law,”
pursuant to 42 U.S.C. § 1983. Such claims will
almost undoubtedly end up in federal court.

Broadly speaking, these civil rights statutes
can potentially operate to protect victims of
domestic violence in at least three ways. First, a
defendant may not discriminate against a plaintiff
for her perceived failure to conform to sex-based
stereotypes about victims of domestic violence.?
Second, a plaintiff may bring a claim under the
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above statutes for disparate treatment. This theory requires
the plaintiff to show that a defendant possessed a discrimi-
natory motive. Generally, a prima facie claim can be made
by establishing an “inference of discrimination.”® Finally,
a plaintiff may sue under a disparate impact theory.!° This
theory requires the plaintiff to show that the defendant’s
policies had a discriminatory effect, but does not necessar-
ily require a discriminatory motive. To succeed, a plaintiff
must show that a defendant’s policy or practice actually or
predictably results in discrimination.!!

The application of each of these statutes, and their
respective modes of recovery, is discussed in detail below.

Application and Cases
Law Enforcement

The first hurdle for a victim may be the discrimina-
tion, negligence, or indifference of the first responders. Al-
though the situation has undoubtedly improved in the last
two decades, police departments in rural and urban areas
alike may be deficient in their response to domestic vio-
lence. Naturally, swift and decisive response is important;
the earlier a pattern of violence is detected, the greater the
victim’s legal recourse in the future.

Actions against law enforcement under 42 U.S.C.
1983 have been only marginally successful, even under the
most egregious of facts. It is highly unlikely that a munici-
pality itself may be held liable for failure to train its officers
on domestic violence.'? It is similarly unlikely that a police
department can be held liable for deliberate indifference
to a victim of abuse, unless “the municipality was aware of
prior unconstitutional actions of its employees and failed
to respond.”’® However, there may be liability against
individual police officers who fail to respond to a domestic
violence report if the attacker uses the apparent authority
given to him by the police to stay in the home.!*

In Smith v. City of Elyria,"® the court found that the
plaintiff could state a claim against individual officers for
deprivation of her substantive due process rights where she
made numerous reports of an impending attack and the
police refused to respond. The Smith court also recognized
a cause of action against the city under the Equal Pro-
tection Clause because its policy on family disputes was
discriminatory. The court found that the policy was not
“overtly or covertly based on gender.” Nonetheless, there
was evidence that “the police department treated domes-
tic disputes differently than non-domestic disputes, and
this had a disproportionately adverse impact on women
because women are victims of domestic violence more
frequently than men.”'® The court also found that the

policy, which assumed that “(1) the potentially violent
party in a family dispute will be a man, (2) the dispute will
be occurring in “his home,” (3) the woman complainant
will be upset and irrational and will probably later refuse
to cooperate in the prosecution, and (4) the man will be
the wage earner in the family and it would be detrimental
for the family to lose his income,” tended to keep women
in a “stereotypic and predefined place.”'” The Smith court
even went so far as to allow an Equal Protection claim

to the plaintiffs due to their status as victims of domestic
violence, since the city’s policy expressly treated domestic
violence differently from other violence, and there was no
rational basis advanced by the city for such distinction.!®

Housing

Even if a survivor of domestic abuse is successful in
removing her attacker from her home, she may still face
eviction herself. Although federally funded housing proj-
ects are prohibited from evicting tenants who have been
subjected to domestic violence, no similar prohibition
exists for private landlords.!® Kentucky is unfortunately
not one of the few states to have enacted specific housing
protections for survivors of abuse,?® but some recent case
law suggests that civil rights statutes may be sufficient.

The district court’s opinion in Bouley v. Young-Sab-
ourin®! is potentially important because it is the first time
a court has recognized a disparate impact discrimination
claim against a private landlord under the Fair Housing
Act.?? Bouley cites Smith v. City of Elyria, supra, for the
proposition that a landlord’s policy of evicting victims of
domestic violence has a disparate impact on females, and
therefore equates to sex-based discrimination.?? The opin-
ion, however, is woefully short and scarcely cited.

Employment

Case law regarding employment discrimination against
domestic violence victims is similarly sparse. Victims are
often terminated or forced to leave their jobs because they
are perceived by their employers as posing a safety risk.?
Again, a few states have enacted specific protections for
domestic violence survivors,* but Kentucky has not yet
followed suit. Many plaintiffs have sought (and failed) to
challenge an adverse employment action under judicially
created “public policy” exceptions, which are far more lim-
ited in scope than civil rights statutes.?® In particular, the
application of Title VII’s jurisprudence to the employment
context is, of course, much clearer than in the housing
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context. However, the strength of the
at-will employment doctrine is a force
to be reckoned with, and an aggrieved
employee will likely only recover if she
can show that her former employer’s
workplace safety concerns were pre-
textual.?’

Dependency/Neglect/Abuse

A successful order of protection
does not mean success in the legal
system. Overzealous county attorneys
can and do petition for Dependency/
Abuse/Neglect findings against survi-
vors of domestic violence. This author
is aware of at least one situation in
which a domestic violence order
petition, which was dismissed on the
merits by the family court, was then
used against the petitioner as evidence
of domestic violence in the home in
order to support a petition for child
abuse against the victim/mother. This
scenario has undoubtedly occurred
more than once. If a policy or prac-
tice of persecuting victim-mothers by
either the Cabinet or a court may be
established, or if there is evidence of
discriminatory animus by an indi-
vidual involved in the process, a viable
cause of action—or at least grounds
for appeal—may be stated under
one of the theories discussed above
(framed as an action under 42 U.S.C.
§ 1983). However, no precedent for
such an action currently exists in Ken-
tucky. Indeed, all the above theories
are in their infancy, jurisprudentially
speaking, and badly in need of Ken-
tucky pioneers.

Although not specifically recog-
nized as a protected class in Kentucky,
there can be little doubt that domes-
tic violence victims are subjected to
discrimination. Given the formidable
obstacles placed in a victim’s path,

any avenue for relief should be a wel-
come one. The family practitioner is
in a unique position to seek out these
avenues, and therefore could be a
pioneering force in civil rights devel-
opments to come.
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